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Mr. Chief Justice Frank T. Haswell delivered the Opinion of the
Court,

The Board of Trustocs of Bitlings sSchool Districs No. 2
appeals from the order of tho Yoellowstone County Districet Court
de;ying the School District's petition to modify the ordoer of
the Board of Personnel Appeals.  The BPA's order determined that
District No. 2 had committod an untair labor practice by covre-
ing its teachers to Surrender their right to strike.

The BPA's order statod in part that the District shall
not issue individual “ontracts which include tarms of amplayment
not yet adopted in a master agroement., The District Staunchly
defends its right to issua dividual contracts Lo Leachors aftor
contract negotiations nhave feached an impasse, and it feavs thal
the BPA order, if upheld, will interfere with ibs ability to ke
its schools Ooperating whon no duteciicnt ona master contract Caii

be reached. Our decision docos not concern +ha District'y right

Ay
- ——

to issue individual contracts prior to adoption aof gz Hastber agree-

ment. We are concernad hore willh Hhe losuance of individuai Liach-
"---w-—-’-—"'—ﬂd

Bl contracts during the pendency of a lawrul strike and hotid only
thaet under the facts of this case the District’'s use of individual
contracts to terminate the strike was an unfair laboyr [iractice
under sectiocn 59-1605(1) (), R.oCoM. 1947,

Daring the First rop onths of 1975, appellant pistrice
and respondent Billings Educalional Association Attempted to pogo-
tiate a new contrace for District teachery. Hegotialiony woere

unsuccessful and Discricl schools apencd in the fall or 197% with

the teachers woerking witlhioul o vontracl,  On Gelbolbne 2 L0TY, 4 he
teachers went on sbrike.  Throee days Later, the Districos Linal

offer was rejectoeq atdd BEPA medialugs withdrow, with Negoaliat jang

having ceased, the Diglyici i bend w letier with ancabtached con-

tract to each of LS tuachors, Hach jcettbor stated that rhe teacher

would be replaced anless his or her contract was signcd ang rolurned



by Qctober Ld, 197%, und he or she returned Lo work by O¢tobwer:
15, 1974,

On Qctober 10, 1975, BEA Filed a complaint with the Bla
in which it alteged the Hrateict had violated seclion 59-1G605(1)
(a) (&), R.C.M. 1947, of rho Collectivoe Bargaining Act by ity
rafusal to bargain. In addition Biin's brief contoended that the
Bistrict had cocrced Leachers by mailing Lhen iutLuEs contain-
ing a threat of discharge. Aftar conducting a hearing an the
charges, a Bpa hearing examiner concluded that the District nhad
violated section SE-1605(1) () Ly relusing to bargain, put that
the complaint failed to give the District fair notice of the
charge of coercion, and thus ho could not consider that charge.

The BPA adopboed e eXinert g Finding thai Lhe District
had refused to bargain, and in addition, concluded that the pis-
trict had attempted to covrce ity Leachers into signing contracts
andg returning to work, thoerchy inaur(uring with thear right to
€ngage in concertead ACLiviliog dhefuding the vighe to strike.

The bistrice Pulitioned Lhe Yollowstono Counly District
Court to modify the Bra. Order nsolar ws 0t Or g Lhe Disirict
Lo cease using individual contracts providing for wages, hours,
fringe benefits, or Other conditions of eiiployment,  phe Bistricr

Court denied the petition and this appeal followed.

The sole issue is wholther the District Coure COmmi L Lo
— T hEehh

reversible error in affirming ueaty decisian that tho mailg

iy oo f
e L e UG a1 b

individual contracts was an unfair labor praceiecoe under the fhoeey
. sl unt MMMAMWL_W~HAMMM%Wmh !

of this cage .~

e e e

The District contends that Biaty complainl faiiod (o Jive

notice of the chargo of Cucreion; Fhat fho CVIdence prosent oo oy

the hearing before Bl BIPAY S Lria) veediiiner docs nol o support e

conclusion that the Districet Covravd ats teachers; oand (RTY

iy et

tion 75-6102, R.C.M. 1947, duthorives the Disliict to

Lugus




individual teacher cantructs containing terms of chipsloyiweal not
already adopted in o mastor agraement,

The first issue proscatoed by defondant is whether BEA's
complaint complicd wilh Ll Putuirements of notice for admin-
istrative hearings.  sScetion BE=d208 (1), R.C.M. 1947, of the
Montana Administralbive Prooedur e Acl provides ghat s party to a
contested case shall bhe given oo Vpportunily for a hearing after
reasonable notice. Roasonablo notice includes "a short and pplain
statement of tho mal Loy dnnerted, " Scerion B2-4200{2) (d), R.C.H.
1947, The nistrice waintains Lhal 1t did not receive reasonable
nétice of the charge or coercion because the complaint did nen
state that the District tad "coerced™ jis Leachers, and did not
allege facts which would sUpport such a chavge,

The importance of pleadings in administrarive proceadings
lies in the notice Lhey dmpart to affecLed partics of the issues
to be'litigated at the hearving. Western Bank of Billings v. Mont,

3 St.Rep. 1197,

St. Banking (1977), e Monte S BT BL2d YLy Davis, adminis-

Lrative Law e, {Jvd wd. LU/2y, gd.uz, Pl 196-197; Greco v, -
State Police Merit Hoard (Ill. C.A. 19691, los 111 App. 24 186,
245 N.E.2d 99, 1g1. Thus e ploeadings are Liboraliy construcd
to determine whether Lo Clarged parbios were given faiv natico,
73 C.J.8. §120, P. 419; Greco, supra; Glenn v. Board of County
Com'rs, Sheridan County (Wyo. 1968), 440 p.2a L, 4. Fair notice

is given if a charged party having read the pleadings should have

i SN A, ——
b?ﬁ? aware of the issuus which it had to defond. N.LORLB. v,
e —— —r —mm%m%

Johnson (6th Cir. 19673y, 122 Foad 216, 2200 sce also, Glonn
Deel Motors, Inc., v, Department of Commeroo (Fia. C.oal 1971), 253
So.2d4 389,

We hold that the Distriec received fair notice that the
charge of coercion would b litigated., 1he complaint charqged

Coercion when it statod that the District had violated scolion

29-1605(1) (a) (), R.C.M. 1947, Scetion 59-1605(1) (a), prohibits

; Supra;



coercion of emplovecs in the Grorcise of certaia rights protuect-
ed by the Collective Bargoaining ace, Amonyg those righcs ig he
right to strike.

The complaint also alleged facks to Support the charge

af coercion us it Stated the District was attempling Lo Forcee
Y

the teachers to give up tegally protecred rights;“ In the same

N e i e

context, the complaint stated thar public caplovees have the right
to strike.

The word “cocreion® is not a talisnan wilthout which the
complaineg Fails, Lo allegations stated in the complaint wero

sutfficient to infarm the Distvict that the issuce ofF cocrciop
e — - . A,

would be litigated, 11 thoe District stil: had doubts abouk whether
cotrelon was an lssue, upon request it could have obtained a more

definite Statemaent of the charges.  Sec scetian 82~4209(2)(d},

R.C.M. 1947,

“ﬂfikiz, The Districe Guntends Lhat the Bpatg Finding that jip coer-

- cively used individual contracts is clearly erroncous in view of
the evidence presentod by the entire record.  puo Lo the similaricy
in the Provisicns of (e Natiovnal Lubor Relations Act and Montana‘'s

Collective Bargaining Aot cehcerning this igsue, ib js Gppropriate

Lo consider federal CAa®ag 1y inLurpreLing Lhe probibition ayainst
coercion containod in section 59~J605(1)(a), ROCOM. 1947, oee
Local 2390 of Auer. Yed., Ero. v, City of Billings {1976y, 171
Mont., 20, 555 p.og SU7.

Federal cascy have cutablivhed the right oi Ghiployey
to inform Striking employeus of bis intent to berminently roplaca
nonreturning workers af Lop dospecifiod date., NoLol.BL v, Roblnson
{6th Ccir. 1958), 251 F.24 639 N.L. k.. v. Bradloey Washfowitain
Cao. (7th Cir. Lasl), 192 1. 2yg a4, 152-154, The Districe conbends
that the individual cORLEacls and atlachoed lettorg simply informed

its striking tcachers of what the District had o legat righl Lo do,



namely to repilace teachors who relused to return Lo work atlor
October 15, 1975.
The facts ol this case do not suppoart the Districety

* contention. An eiployer's right tao communicate hig intoent Lo
replace striking workers is not absolute.,  I§ Che employoer's
comuunication is an attempi to interfore with his cmployees
right to engage in conceitod dctivities, then he hag committad
an unfair labor praclice. Malional Labor kel. fnl. v, Boaver
Meadow Creamery (3rd oir. 1954), 255 p.2d 247; Cusano v. National
Labor Relations Board (Jovd i, L9hb), 190 ). sy 8Y4;  Swe algo
N.L.R.B. wv. Diarmigenc Ine. (2o Cir. 1965), 353 1.4 106; N.L.K.DB.
V. Power Eguipment Company (6th Cir. LY63), 313 B.2d4 438,

The chaivman of Dislerier mo. 2005 hoagd Gl ofrusbees Lesti-
fied at the hearing Lefore (e Liial oxaminer tlot the District's
letter to its beachers includod o deadline because "ic wis Lime
to bring the strike to g halt 15 we couldg.® The Dlstrict's rail-
ure to-hire replacoment Pueadlicr s o “ter the deadline passad suggests
that the District's BUimary molivation was Lo hall the strike
rather than to keep iﬁs schools opon.  See Dayton Food vajy Stores,

Inc. v. NULLR.B. (60h Cir. 1968), 399 p.2d 153, The BPAfyg finding
that the District cooreod its Leachors to surrender their righe
to strike is amply supported by (e record,

We note in PDassing that in resolving thig Tssue, we are
dealing with a lawful strike.  Union activitics Lhat Lecome vio-
lent and threaten the public safely are not brotected by Lo
constituticnal right to froo Speteh or brovisions for colicetive
bargaining. 51 Coduse 85289, . o1, Clark v. Stave (0kla. C.ooa,
1962), 370 p.24 46; Smith v. Lrady {(Sth ¢ir. 1969), 4Ll .24 181;
Stevens v. lorne {(Fla. ¢.a. LY976), 325 86,24 159,  soo aluo,

Great Northern Ry. Co. v. Local GoFoLo of L.a. of M. (1. Mo .

1922), 283 7. 557,

.VJ& eouﬂvﬁv The District'sy final contention is that State ox rei, BLA
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V. Districe Coure a2y, 1o Mant. 1, 53t PoZd Gy, and HUCElon
75-6102, R.C.M. wea, ALhior ize (Lo issuance of Tndivicdun L
teacher contracts even though o mastoer cuantract has not been
adopted.

In §§£15Emi¥i_F?l}-‘Jiﬂﬁl Lhis Court heid thae aothing in
the Professional Negotintions aet For feachurs (Jormnr}y section
75-611% through Th-0128, Roo.M. L947) roquirwd Districe Ng. 2
to adopt 4 MasLor ageraamen i with BEA LoForo Lisiuing individual
teacher contracts. Iv 1975, the legislature repealed the pro-
fessional Negobiations Ao and placed teacloprs under the Ccollee-

tive Bargaining acre. Rorel .,

ks did not concern o charge

of coerciop Or incerprel rho teachorg! rights under Lhe Colleo-
tive Bargaining Aclh to P licipate i sty ilos, v is not yrote-
Vant to the presen: bt

Scobian VU'nIHJ, RO by, Fuay, Qg e Leachuers Lo bo
employed by COnLrace. ppo Districe Contends that e leglsiatyre!
failure to repeal seot oy Th-Glae, Rocom. 047, after placing
teachers under the Colicet quqnining Acl dencnstrateg Lhe
legislaturaetg intuug Lo anthorize rho lssuance of individos | Cor -
Ltracts afrer Reqot Lol iunsg o o MASEOr contraes have regched an
impasse,

This argumonc dalso misses the poing. Whethor the Bistrict
Can issue individual COREracts Gitor an impasse iy negobiationsg
has ccourred 1S not Lhe igsue here, This decisian concerns only
the Districl's Use ol individual contraoclts agy leverage 1o ond
its teachers: PATEIcipation i a lawful strike,

AfE i rme.

Chiol Justice

We conoyy s

A -
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UbthEb Y
/L /;} . r/” /
DoaeiX & Glris

Hon. Frank H. Blair, Bilstrict
Judge, sitting in place of M.
Justice John C. Sheahy.

Mr. Justice Daniel 7. Shea digsoents and will file a written
dissent later.



1 BEFORE THE BCARD OF PERSONNITT, APPEALS
2 IhTHE MATUER OF BILLINGS TDUCATION )
ASSOCIATION , ASSOCTATED WITH MOMPANA
3 FDUCATION ASSOCTATTON, )
v e
4 Complainant, ) UL #LT, 1975,
) FTNAT, ORDER
5 V- )
8 SCHOCL DISTRICT #2, BITLINGS HIGH SCHOOL )
DISTRICT,
7 )
Defendant . )
g ; : - . . s - .
On Februzry 2, 1976, a hearding on the above—entitled unfair Iabor practice
10 ; : - . . . : .
wis held before Mr. Neil E. Ugrin, Hearing Examiner appointed by this Board.
1L
O August 6, 1976, Mr. Ugrin issued his FTNDINGS OF TACT AND CONCTUSTONS OF
12 . . .
LAW AND PROPOSED ORDER. Exceptions were taken by hoth parties to Mr, Ugrin's
13 .
Grder. Cral argunents were held before the entire Board on September 21, 1976.
14
Af'ter hearing the oral arguments, reviewing the briefs suhmibted by hoth parties
15 .
ard the entire record, the foliowing is our Final order:
18 T
EXCEPTIONS
X7 ] . . . . Do 2
1. Both parties eyxcepted to the Hearing Examiner's award of one day's
18
pay in his proposed remedy.  Complainant excepted that it was an inadequate
19 ;
remedy, Defendant argued that it was a punitive remedy, and beyond the
20
authority of this Board. Further, Defendant excepted to the one day's nay
21
as 1ot being warranted since the heard ng examiner found that the unfair labor
22
bractice ccourred on Cctober 11, 1975, which was a Saturday, and the teachers
23
did not have any money coming for that day.
24
2. Complainant takes issue with the Hearing Examiner's Findhg that
25 . '
there was impasse.
28 o .
3. Complainant further excepts to the refusal of the Hearing Txaminer to
27
consider the coercive effects of the defendants' issuance of the contract
28
together with "what amounted to threats to discharge striking teachers who dig
29
not sign the contracts."
30 - . I
4. Deferdant excepted o the Hearing Fxaminer's Hinding that Deferdant
31
committed an unfair labor practice on Qctober L1, 1975, by failure £0 bargain
32
with the complainant.
THURBER'S
s
HELEHNA
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We will address each one of the Exceptions separately,
DECTSTON.
1.

Complainant argues that the evidence does not support a finding of impasse.
This Beard considers that to be an evidentiary decision. ‘The Hearing Examiner who
was present at the hearing can best evaluate the testimony fo make that determina—
tion. After reviewing the record, we Tind testimony that will support the
Hearing Examiner's findings that the parties were at an Impasse. Ve therefore
affirm that portion of the Hearing Fxaminer's decision finding impasse and
adopt. his findings in support thereof as those of this Board.

iT.

Befendant execepted to the Hearing Examiner's Conclusion that Defendant
cmmﬂiaﬂm}wﬁﬁrlamrpnmtmeonommwrlL 1975, by refusing to bargain
with the Conplainant. Defendant argues that the mediator from this Board called
arnd reguested that they not meet with the teachers urtil he arrived October 13.
The Hearing Fxamirer waz not impressed by that argunent.  There was no evidence
takeri at the hearirg which would contradict the findings of the Hearing Exaniner.
Hor that reason, this Board denies the exceptions taken by Defendant to the
Hearing Examinsr’'s Conclusion that they committed an unfair lahor practice on
Getober 11, 1975, and adopbs the Findings of the Hearing Fxaminer in Suppert
thereol &s beling those of this Board.

I1T.

Both parties have excepted to the Hearing Examiner's award of one day's
pay in his proposed vemedy, Defendant's exception 1s twofold. Mrst, 1t
exXcepls hecause the award is punitive in nature. Secondly, the Defendant excephts
to the Heardng Fxaminer's award of one day's pay because the particular day
Involved ds a Saturday, and a day on which the teachers were on stirike, and
therefore, they did not have a day's pay coming.

In reviewing this question it should be noted that: the National Labor
Relations Act's languags concerning remedies Tor unfair labor practices

[Bec 10{c)]) is almwost identical to section 59-1607(2), the section of the



1 Montana Public Fmployees Collective Bergaining Act. It is for that reason we

2 turn Lo the interpretation of section 10(c) of the NIRA as guidance for the
3 interpretation of our own act.

4 The United States Supreme Court in Consolidated Fdison Co. vs N.L.R.B.
5 (1938), 305 U.8. 197, 3 LRRM 646, 655 discussing the power of the N.L.R.B.

8 under sectblon 10{¢) of the N.ILR.A. stated:

7 "That section [10 (¢)] authorizes Lhe Board, when 1t has found Ghe

8 employer gullity of unfair labor practices, to require him to desist

9 fram such practices 'and to take such effirmative action, including
10 reinstatement of employees with or without back pay, as will effectuate
11 The policies of this Act'. We think that this authority to order
12 affirmative action does not go so far as to confer a puniltive jurisdiction
13 enabling the Board to inflict upon the employer any penalty it may choose
i4 because he is engaged in unfair labor practices, even though the Board
15 be of the opinion that the policies of the Aot might be effectuated by
18 such an order. "
17

"Me power to coammand affirmative sction is remaedial, not punitive, and

i: is to be exercised in aid of the Board's authority to restrain violation
o and as a means of removing or avolding the consequences of violabion
2: where those consequences are of a kind to thwart tie purposes of the Act."
22 I N.L.R.B. vs Douglas & Lomis & Co., {8th 1971) 443 w.24, 201, 295, 77

23 LREM 2849, 2451, stated:

24 "It should be kept in mind thatb one of the prime purposes of the Board's
25 remedy, in order to effectuate the policles of the Act, 15 to rectify

28 the harm which may have resulted to the employees and, therefore, the

27 remedy should ot 'mmack' of punitive action against the enployer.™

28 Clbing Local 57, Inbernational Tadies' Garment Workers! TUnion v. N.L.R.B.
29 37h w24 295, 300, 64 LRRM 2159 (D.C. Cir.) cert. denied 387 0.3, ghp

30 (1967}, cert. denied 395 U.S. 980, 65 LRRM, 24l1 (1969).

31 It 1&g therefore the interpretation of the United States Supreme Court that

32 the language of section 10 (¢) does not give the N.L.R.E. punitive powers., We

R
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find that the same interpretatlon is applicable to our statute, 59-1607 (2).
We therefore reverse the Hearing Examiner's award of one day's pay to the
Complainants as being outside the authority of this Board to make such an
award on a punitive basis.

This, however, does not answer the question of whether or not this Doard
desires to make such an award on the basis that it would "affectuate the
policies of this Act." Defendant argues that no such award should be made
because the teachers were on strike on October 11, 1975, and further, Octover 1.
and 12 were Saturday and’ Sunday respectively, and the teachers therefore
had no pay coming. Since there was no Tinding by the Hearing FExaminer that the
unfair Jabor practice commibted by the Defendant prolonged the negotiations,
and there 1s no evidence in the record which woutd support such an assertion,
we find Defendant's argument has merit. Therelfore, this Board finds that our
Order requiring a reward of back pay 1s nol warranted in this situation.

V.

The final exception to the Hearing Fxaminer's decision is that of the
individual contracts. Complainant contends that the lssuance of the Individual
contracts was an unfair labor practice both because it was individual pargaire—
ing, and because it was coercive in nature and thereby used To derny the teachers
of their right to engege in concerted activities which has heen defined by the
Montana Supreme Court to include the right to strike,

In order Tor this Board to properly address the question 1t becomes
necessary for this Bosrd to interpret the statutes Involved, and basically
outline the statutory history involved.

When the Public Bmployee Collective Bargaining fAct was originaliy passed
by the 1973 Legislature, teachers were not included. They remained under the
Professional Negotiation Act for Teachers, 75-6115 thru 75-6128. The 1975
Legislature repealed the Professional Negotiation Act for Teachers and placed
the teachers under the Public Fmployee Collective Bargaining Act. [See: 1975
Session Laws, section 1 and 2, chapter 117.] Since there were no exceptions
enacted by the legislature, 1t is obvious that the intent of the Tegislature
in placing the teachers under the Publie Bmployee Collective Bergaining Act,

_h
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was that they were Lo be treated equally with the rest of'the public employees.

The Legislature failed, however, to repeal section 75-6102, which
provides for individual contracts for teachers. No other groun of public
anployees has that requirement. Tt is fundamental principle of statutory
interpretation that when interpreting statutes they must be inberpreted, if
possible, so that they are not conflicting. Therefore, in interpreting the
action of the Legislature of placing the teachers under the Public Imployee
Collective Bargaining Act which gives public employees the right to bargain
collectively and to engage in other concerted activities, along with 75-£102
reguiring the issuance of individual contracts it becomes chvicus that Lhe
intention of the Tegislature was not to z2llow the substitution of Irdividual
contracts for that of the master agreement.

In Tact, 1t becomes obvicus that the function of the indivicdual contract
has beern relegated to nothing more than a document stating the Intention of
the teschers to teach in the public school system for the academic year. Any
Interpretation giving the individual contract anymore efTicacy would be in
conftict with the teachears' right to collectively bargain and would therefors
be repugnant to section Y9-1603, which gives the teachers the right to collec-
tilvely bargain. It was rever infended by the Legislature, that the individual
contract was to be substituted for the master comtract. So they must be kept
totally separate. The wmaster contract deals with wages, hours, and other
conditions of employment; the individual conbract deals orily with the individ-
ual teacher's intent to return to the district and teach For the upconing year.

The question then becomes was the issuance of the contracts at the time
They were issued coercive in nature? That is, did the Defendant attempt to
coeree the teachers into signing the contract and returning to work and thus
deprive them of their right to engage in other concerted activities which
includes the right to strike? 'The Hearing Examiner refused to decide Lhe
question. We find it necessary to answer the guestion. And we arnswer 1t in
the alfirmative.

The Deferdant, issued the individual contracts during the height of the
strike. Not only did they issue the conbracts during the strike, but clause
(6) of the contract read as follows:

5
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"6} This contract offer will remain in effect wntil 2:00 o'clock

p.m., Ocbober 14, 1975, at which time said offer will become null and void.
Upon execution and delivery of the contract to the Distriet (101 10%th
Street West, Blllings, Montana, 59102), and approved by the Board, and

your return to your regular duties on or before Qctober 15, 1975, before

8:00 a.m., the contract will then be in Full Force and effect."

{emphasis ours).

wWhat the contract in essence says is, "sign it and return to work or you
are out of a Job." Tt is required by law that the contract be signed, and to
place the condition that the teacher either return te work or the contract is
vold, is cosrcive, The Defendant did not have the right to place that condition
in the contract when the districlt lmew the Geachers were on strike, Through
that contract, the Defendant attempted to coerce the teachers into returning
to work and thus giving up their right to strike.

The Montana Suprems Cowrt has specifically upheld the right of public
amployees Lo engage in strikes or other concerted activities. [See: Dept. of
Highways vs. Public Fmployees Craft Council, 32 3t. Rptr. 932, 529 P. 24 785, ]
Using the individual contract to atitempt o coerce the teachers inko giving up
Chelr right to strike was an inberference with the teachers' rights as stated
in 591603 (1) and the Defendant therefore is gullty of an unfair labor practics
as defined in 59-1605 (1) (a). We are not stating that the school districk
had rno right to replace the striking teachers. We are stating that the school
district has no right to discharge the teachers and thereby to interfere with
the teachers' right to strike. This decision is in line with the decision of
the private sector. [See: HWIRB v. Mackay Radio & Telegraph Co., 304 U.S.
333, 345-346, 2 LRRM 610; and NIRB v. United States Cold Storage Corp., 203
B. 924, 32 LRRM 2024 (CA 5), cert. denied, 346 U.3. 818, 32 LRRM 2750.]

V.

Finally, we adopt all findings and conclusions of law of the Hearing

Examiner and the ratlonale therefor, not contradictory to this tinal ofder.

6
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ORDEHR

We feel campelled that any Order this Board issues shall be in
agreement with the Strike Settlement Apreement reached by both parties and
which is now Appendix D of the 1975-76 Agreement between hoth parties.

IT IS THEREFORE ORDERED:

1. The Defendant shall cease and desist from refusing to bargain with
Complalnant upon receiving reasonable rotice of the demand for bargaining.

2. 'The Defendant shall cease and desist from including in individual
contracts issued to teachers any matters concerning wages, hours, fringe
benefits, and other conditicns af employiment  which have not been agreed to
in a master agreement. Further, Defendant shall cease and desist from using
individual contracts to interfere with the teachers! righis as guaranteed them

by 591603,

Dated this _*'3Pd day of Hovember , 1076,

BOARD Op-PEHSONNET, APPRATS

Fent, Cromley
Chailrman



THURRBER

[ [ 1] ad

o

10
11
12
13
14
15
18
17
18
19
20
21
22
23
24
25
28
27
28
29
30
51

32

'8

g

HELENA

CERTTEICATE O MATLING

L, iremna Scoffield, hereby certify and state that T did on the :é;tjéif/

Following:

Mr. Ben Hilley

Ms. Emilie Loring
Atborneys at Law
1713 Tenth Ave. So.
Great Falls, Mt 59401

Mr, John R. Davidson

Davidson, Veeder, Roberts & Baugh, PC.

Atorneys at Law
Suite 805 Midland Bank Bldg
Billings, Mt 59101

Ms. Dordis Poppler

Chairman, Board of Trustees
School District No. 2

101 10th Street West
Billings, Mt 59102

Pavid Sexton

Billings Hducation dsscciation
1811 2hth 86, West

Billings, Mt 59102

day of November, 1978, mall a true and correclt copy of the 1Minal Order

of’ the Board of Personnel Appeals in the matter of ULP#1T7, 1975, to the

feszlood

// Tremnna Scolfiel

a ()u



BEFORE THE BOARD OF PERSONNEL APPEATS

STATE OF MONTANA

IN THE MATTER OF
BILLINGS EDUCATION ASSOCIATION,
ASSOCIATED WITH MONTANA EDUCATION

ULP- 17- 1975
ULP-17-1975

ASS0CIATTION,
FINDINGS OF FACT AND
Complainant, CONCLUSTONS OF LAW AND
PROPOSED ORDER
—

SCHOOL DISTRICT 42, BILLINGS HICH
SCHOOL DISTRICT,

e N et B e M S e e N Y e e

Defendant.

On October 10, 1975 the Board of Personnel Appeals received a
complaint containing allegations by the Billings Education
Association against School District $#2 and Billings High School
District. BRecause of its importance, the complaint is attached
to this opinion as Exhibit A. 1In summary, the complaint charged
that the trustees (1) refused to meet, (2} engaged in surface or
conditional bargaining and (3) have engaged in individual bargaining
with the teachers rather than the exclusive representative. TFhe
complaint was not verified on the 10+h day of October, 1975 and
was verified on October 14, 1975. On October 28, 1975 the School
Board answered. On February 2, 1976 a hearing on this unfair
labor practice charge was held in Room 119 of the Ramada Inn,
Billings, Montana, before Neil ®. Ugrin, Hearing Examiner appointed
by the Board of Personnel Appeals. The complainant, Billings
Education Assoéiation (hereinafter BEA) was present and represented
by counsel, Mr. Benjamin Hilley of Great Falls, Montana. The
defendant School District (hereinafter District) was present as
appeared through its counsel Mr. John Davidson of Billings,
Montana. Evidence, both oral and written, was presented and
your Hearing Examiner now being fully advised in the premises

makes the following:



FINDINGS OF FACT

1. That unfair labor practice complaint, Exhibit A,
was filed on October 10, 1975 with the Board of Personnel
Appeals. The charge was not lodged with the Board until
October 14, 1975 because it had not been properly wverified.

On October 1l4th a properly verified charge was filed with
the Board of Personnel Appeals and was in proper order.

2. From January 22, 1975 to June 6, 1975 the parties
met in thirteen face to face bargaining sessions.

3. Acting upon a joint petition the parties met in a
mediation session on July 29th and 30th, 1975 with the Board of
Personnel Appeals mediatator. The parties further met with
the Board of Personnel Appeals mediatator on August 1%, 20,
and 21, 1875. O0On October 2, 1975 the BEA went on gtrike.

Beginning October 3 until October 5th the Board of Personnel

Appeals established mediatation between the BEA and the District.
This mediatation ended on October 5th with the mediatotors declaring
that no useful purpose would be served by their further presence,
hence the mediatation was terminated. (All dates hereafter are 1975}

4. On October 4th the BEA made an oral offer to the District.
On October 4th the offer was refused by the District.

5. On October 4th the District made its "last and final
offer” to the BEA.

6. This last offer of the District to the BEA was reduced to
writing and given to the BEA on October 5th,.

7. On October 5th the BEA either did not respond to or rejectad
the offer of the District made orally on October 4th and in
writing on Octcher 5th.

8. On October 7th the BEA asked the District to meet and nego-
tiate.

9. On October 7th the District responded that they would meet
at a mutual acceptahle time but indicated that it would be

appropriate for the BEA to “"firast prepare and deliver to us the



complete written proposal in order than an evaluation of your
poéition may be made in order to determine appropriate response
and/or whether or not further negotiations will be useful at this
time."™ On October 7th the BEA responded with a letter containing
a4 written proposal. This proposal was the same proposal the BEaA
made on October. 4th, which was rejected by the School Board. On
October 8th the District responded that the BEA proposal was not a
basis Jjustifying renewal of negotiations but that if the BEA would
submit a new proposal it would be given consideration as outlined
in the District letter of October 7th (quoted in part above).

10. On October 8th the District offered to implement its
order of October and notified the teachers within the School District
by mailing individual contracts of employment to them;

il. On October 10th the BEA requested a meeting to negotiate
and indicated their proposal contained compromises on the specific
items of salary, job security and service fee. On October 11th the
District responded to the October 10th BEA letter in the following
language: “"Please present your new proposal to us in writing, if
after review of vyour new preposal there is an indication of sincere
effort on the part of the Association to resume negotiations, the
School Board will give directions to thelr negotiating team on your
new proposal.”

12. On October 1lth the BEA requested another meeting and
included a written proposal. On October 11th the trustees acknowledged
receipt of the proposal but indicated that they would not meet.

13. During the mediation session in July, the intervening
time before the August mediation session, during the Aungust mediation
session and during the crises mediation I find that very little
pProgress if any was made in the negotiations.

l4. Reviewing all of the items in dispute taken as a whole,

I find that the crises mediation literally resolved no problems
of significance,

15. On August 11th the BEA communicated to its members that

they were "still at impasse" with the School Board. 1In a reference



ﬁo the August 19th, 20th and 21st, 1975 mediation, the BEA referred
ta the "negotiations impasse between the Association and the 8School
Board. It is no better than the papers had pictured it." On
August 25, 1975 the BEA proposed to the District that the fact
finding process be suspended and that the "impasse" be referred
to federal mediation.

Based on the above findings of fact I draw the following:

CONCLUSTIONS OF LAW

I have consolidated charges 1 and 2. T feel that charge 2
is contained within charge 1. I have considered evidence with
regard to charge 1 to and through October 11, 1975,

On October 11, 1975 the District committed an unfair labor
practice by failure to bargain with the BEA. Throughout their
negotiations the District imposed as a condition of bargaining that
proposals or written proposals be submitted by the BEA. Under the
circumstances prevailing in ULP 11, that is--a total lack of movement
by both parties on key issues, the Board of Personnel Appeals found
such a reguirement not to be an unfair labor practice. They cer-
tainly, by their language, discouraged such a poelicy. Prior to
October 11, while the conduct of the District with regard to
requiring written proposals may not have been forbidden, under the
theory of ULP 11, though certainly not encouraged, when the BEA
made it plain in complainant's Exhibit 20 that they would make
concessions in specified areas, it then became incumbent upon the
District to meet and confer with regard to these proposals. This

is of the essence of collective bargaining. Based on the

1. There was some confusion as to the date of filing this charge.
It apparently was presented on October 10, but rejected by
the Board of Personnel Appeals because of lack of verification
and was lodged as properly verified on October 14. Further,
even if the date of filing the charge were October 16,
would find that the activities of Octeber 11 constituted a
part of a continuing transaction and were merely a continuation
of the preceeding several days activities. I treat the
whole sequence starting on October 8 as one, as the United
States SBupreme Court did in Nat. Licorice Co. v. Nat. Lab.
Rel. Board 309 U.5. 350, 84 L. Ed. 813 (1940)




proffered compromise on specific items made in complainant's Exhibit
20 T know of nor can f£ind any authority which would allow the Districts
to “review ... vour new proposal (for) indication of sincere effort
«.. to resume negotiations.” See R.C.M. 59-1605 {e)

As far as the issue of proper notice for purpose of preparation
is concerned, I would comment that charge 1 is rather specific in
that it in essence alleges that on October 8 and since that date, the
District has refused to meet. If there was any guestion as to
the scope and nature of the charge, the District could have required
the BEA to provide further clarification. See R.C.M. 82-4209.

With regard to charge 3 I cenclude that no unfair labor
practice has cccurred. It is well established law in the private
sector that once an impasse is reached an emplover may unilaterally
implement his last offer to the union so long as he does not go

heyond the last offer. See NLRR v. KATZ, 369 US 736 (1962).

Based on the history of bargaining of these parties, particu-~
larly the lack of any measurable negotiation progress during the
mediations of July and August and the fact finding procedure and
~given the lack of progress on any of the subsequent issues dividing
the parties during the crises mediation of October 3rd through Sth;
I conclude that on the date of Cctober 8th, the date the empliover
set out to implement its last offer, that an impasse then existed.
If there were any remaining doubt as to whether an impasse had
occurred, it is set to rest by BEA's verified petition. In
Section 8 of its petition, the BEA has affirmatively alleged that an

impasse existed which is completely consistent with my view of the

facts.2

2. The unfair labor practice committed by the District on October
11 did not bring about or help bring about the impasse which
existed on October 8. I, therefore, do not feel that the
unfair labor practice committed on October 11 affects the
District's right to unilaterally implement its last offer on
October 8.



Much is said in BEA's brief about the coercive nature of
the letters informing teachers of the District’'s intent to implement
their offer of October 4th. The RBEA argues the coercive nature
of the letter and the illegality of offers to discharge employees.

I cannot reach a consideration of that issue. The third
count of the charge in gquestion, charges the District only with
individual bargaining with the teachers and does not. get into the
area of discrimination, discharge or threats of discharge. The
courts have consistently held, even in labor matters, that due
process requires adequate notice of the charge alleged. "There
is a denial of due process of law when issues are not clearly
defined and the employer is not fully advised of them." NLRE wv.

" Bradley Wash Fountain Company, 192 ¥.2d 144 -(1951). See alsoc

Consolidated Edisoen Company of New York v. WLRB, 305 US 197, 59

5.Ct. 206, B3 Lawyers Ed. 126. T find that the charge by the BEA
is narrowly drawn to encompass only the charge of individual bar-
gaining and cannct be construed as to give fair notice of the issues

of threats of discharge and coercion.



PROPOSED'REMEDY_

My observation of these negotiations is that both parties
have been guilty of near-bad-faith from time to time. Typiecal
of this conduct would be the BEA reoffering on October 7iin
written form the same proposal that had beén rejected by: the District
on October 4 when presented orally by the BEA. There are many such
exanples.

T would not adopt in this case the blanket back pay{order
often used in the private sector but rather Judging this:case
on its individual merits order the District to pay to the
teachers, through the BEA, one days pay. Anything less would be
a meaningless hand slap. Anything more would not take iﬁto account
the role of the BEA in creating many of the p?oblems aboﬁt which

it now complains. 5(

DATED thisg g; day of August, 1976.

Zf{

NEIT E. UGRIN, Hefring Examiner



CERTIFICATE OF MAILING

I, NEIL E. UGRIN, the Hearing Examiner for the Board of
Personnel Appeals in the foregoing action, do hereby certify that I
have on this 7~ day of August, 1976, served the foregoing
Findings of Fact and Conclusions of Law and Proposed Order by
depositing a copy thereof in the United States mails at Great Falls,
Montana, enclosed in a sealed envelope with first élass postage
prepaid thereon, addressed as follows:

Mr. Robert Jensen

Board of Personnel Appeals
1417 Helena Avenue

Helena, MT 359601

Davidson, Veeder, Baugh & Broeder, P.C.
Suite 805
Midland Bank Building
Billings, MT 59101
(Attorneys for Defendant)
Hilley & Loring
1713 10th Avenue South
Great Falls, MT 59405
{Attorneys for Complainant)

NEIL E. UGRIN ©
of Alexander, Xuenning, Miller § Ugrin



